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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  639 

Worker  Adjustment  and  Retraining 
Notification 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Proposed  rule. 

summary:  The  Employment  and 
Training  Administration  of  the 
Department  of  Labor  is  publishing  a 
proposed  rule  interpreting  the  provisions 
of  the  Worker  Adjustment  and 
Retraining  Notification  Act  (WARN). 
WARN  provides  that,  with  certain 
exceptions,  employers  of  100  or  more 
workers  must  give  at  least  60  days’ 
advance  notice  of  a  plant  closing  or 
mass  layoff  to  affected  workers  or  their 
representatives,  to  the  State  dislocated 
worker  unit,  and  to  the  appropriate  local 
government. 

dates:  This  proposed  rule  is  being  used 
to  solicit  comments  on  a  subsequent 
final  rule  which  the  Department  intends 
to  issue  before  the  expiration  of  the 
April  1, 1989,  expiration  of  the  interim 
interpretative  rule  published  separately. 

Comments  on  this  proposed  rule  must 
be  received  by  February  3, 1989. 
addresses:  Proposed  rule:  Comments 
on  the  proposed  rule  shall  be  mailed  to 
the  Assistant  Secretary  of  Labor, 
Employment  and  Training 
Administration,  Department  of  Labor, 
Room  N-4459,  200  Constitution  Avenue 
NW.,  Washington,  DC  20210;  Attention; 
Administrator,  Office  of  Job  Training 
Programs. 

Information  collection  requirements: 
Comments  on  the  information  collection 
requirements  should  be  sent  to  the 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3001, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  Employment  and  Training 
Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  N.  Colombo;  Telephone:  (202) 
535-0577. 

SUPPLEMENTARY  INFORMATION: 
Introduction 

The  Worker  Adjustment  and 
Retraining  Notification  Act  (WARN,  the 
statute,  or  the  Act),  Pub.  L.  100-379, 102 
Stat.  890,  was  enacted  on  August  4, 1988. 
29  U.S.C.  2101  et  seq.  Section  11  of  the 
Act  provides  that  WARN  goes  into 
effect  on  February  4, 1989.  WARN 
provides  that,  with  certain  exceptions, 
employers  of  100  or  more  workers  must 
give  at  least  60  days'  advance  notice  of 


a  plant  closing  or  mass  layofi  to  affected 
workers  or  their  representatives,  to  the 
State  dislocated  worker  imit  (see  29 
U.S.C.  1661(b)(2)),  and  to  the  appropriate 
local  government.  29  U.S.C.  2902  and 
2903.  Section  8(a)  of  the  Act  requires 
that  the  Secretary  of  Labor  “prescribe 
such  regulations  as  may  be  necessary  to 
carry  out  this  Act.  Such  regulations 
shall,  at  a  minimum,  include 
interpretative  regulations  describing  the 
method  by  which  employers  may 
provide  for  appropriate  service  of  notice 
as  required  by  this  Act."  29  U.S.C. 
2107(a).  Under  section  11  of  the  Act,  the 
authority  to  issue  regulations  for  WARN 
became  effective  on  August  4, 1988. 

The  Employment  and  Training 
Administration  (ETA)  of  the  Department 
of  Labor  (DOL  or  Department),  since  the 
enactment  of  WARN,  has  published  in 
the  Federal  Register  for  comment 
various  notices  and  discussion  papers 
on  WARN.  53  FR  43731  (October  28, 
1988);  53  FR  39403  (October  6, 1988);  53 
FR  38026  (September  29, 1988);  53  FR 
36056  (September  16, 1988);  and  53  FR 
34844  (September  8, 1988).  In  developing 
this  proposed  rule,  ETA  has  considered 
the  comments  received  in  response  to 
those  notices  and  discussion  papers. 

Prior  Actions 

The  Department  of  Labor  (DOL)  is 
conducting  the  WARN  implementation 
process  in  an  open  and  public  manner. 
On  September  16, 1988,  the  Department 
published  a  notice  in  the  Federal 
Register  inviting  comments  from 
interested  parties  regarding:  “(1)  [T]he 
extent  to  which  the  Department  should 
issue  interpretive  regulations;  and  (2) 
[T]o  to  extent  that  regulations  are 
needed,  the  specific  views  of 
commenters  on  how  particular  sections 
of  the  law  should  be  implemented 
through  regulations.” 

A  total  of  63  letters  was  received,  of 
which  43  were  sufficiently  timely  for  full 
consideration.  The  comments  break  out 
by  source  as  follows:  employer 
associations  18,  companies  17,  law  firms 
8,  unions  7,  employee  associations  1, 
Members  of  Congress  4,  State  officials  7, 
and  private  citizens  1. 

The  Department’s  analysis  of  these 
comments  revealed  the  following  points: 

(1)  Both  companies  and  unions 
strongly  encouraged  DOL  to  publish 
interpretive  regulations  that  explain 
how  WARN  will  be  implemented  and 
clarify  WARN  provisions  they  find 
ambiguous. 

(2)  The  commenters  also  requested 
that  DOL  address  or  define  a  number  of 
specific  items  including: 

(a)  The  earliest  date  notice  would  be 
required  to  be  given;  ' 


(b)  Who  is  affected  by  an  employment 
loss  '(e.g.,  part-time  workers  and 
incumbents  with  seniority  who  displace 
other  workers); 

(c)  The  exemption  of  temporary 
workers  and  temporary  facilities; 

(d)  The  terms  “single  site  of 
employment,"  “facility”  and  “operating 
imit,"  which  are  important  terms  used  in 
determining  coverage  of  plant  closings 
and  mass  layoffs; 

(e)  The  allowable  bases  for  reduced 
advance  notice  under  the  Act  for 
companies  encountering  unforeseeable 
businesses  circumstances. 

A  question  has  arisen  regarding  the 
meaning  of  the  February  4, 1989, 
effective  date  of  WARN.  Section  3(a)  of 
WARN  states  “an  employer  shall  not 
order  a  plant  closing  or  mass  layoff  until 
the  end  of  a  60-day  period  after  the 
employer  serves  written  notice  *  *  *.” 

Some  commenters  have  interpreted 
this  language  to  require  that  employers 
must  provide  full  60-day  notice  in 
advance  of  planned  plant  closings  or 
mass  layoffs  occurring  on  or  after  the 
effective  date,  i.e.,  any  actions  planned 
to  occur  on  or  after  February  4, 1989 
would  be  subject  to  the  full  60-day 
notice  requirement,  requiring  notice  as 
early  as  December  6, 1988. 

Another  interpretation  that  has  been 
offered  is  that  the  effective  date 
provision  requires  notice  to  be  given 
only  for  actions  which  will  occur  60 
days  after  Fedruary  4, 1989,  i.e.,  notice 
would  be  required  only  for  actions 
occurring  on  or  after  April  5, 1989. 

Still  a  third  possible  interpretation  is 
that  an  employer  must  give  such 
advance  notice  as  is  possible  for  all 
covered  employment  actions  that  occur 
on  or  after  February  4, 1989,  e.g.,  for  a 
layoff  occurring  on  March  6, 1989,  the 
employer  would  be  required  to  provide 
30  days’  notice. 

DOL  has  received  comments 
supporting  each  of  these  interpretations. 
DOL  agrees  with  commenters  that  a 
strong  case  can  be  made  to  support  the 
second  and  third  interpretations,  but 
DOL  also  has  determined  that  there  are 
substantial  arguments  to  support  the 
first  interpretation.  DOL  has  been 
informed  in  a  comment  submitted  by 
four  of  the  Congressional  sponsors  of 
WARN  that  they  intended  WARN  to 
require  60  days’  notice  for  all  plant 
closings  that  occur  on  or  after  the 
effective  date. 

DOL  views  the  effective  date 
provision  to  mean  that  covered 
employment  actions  which  occur  on  or 
after  February  4, 1989  are  subject  to  the 
notice  requirements  of  WARN.  That 
may  mean  that  notice  is  required  to  be 
given  as  early  as  December  6, 1988.  DOL 
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believes  that  it  would  not  be  responsible 
to  advise  employers  not  to  give  notice 
during  a  period  (December  6, 1988 — 

April  4, 1989)  when  notice  may  later  be 
determined  to  have  been  required. 
Employers  are,  therefore,  best  advised 
to  proceed  conservatively  and  to 
provide  notice  in  view  of  this  possible 
liability. 

DOL  is  therefore  issuing  separately  in 
the  Federal  Register  an  interim 
interpretative  rule  so  that  potentially 
affected  employers  will  know  in 
advance  of  December  6, 1988,  how  to 
comply  with  the  law. 

DOL  agrees  with  commenters  who 
have  pointed  out  that  the  publication  of 
this  regulation  only  a  few  days  before 
the  notice  requirement  may  become 
effective  may  not  provide  sufficient 
advance  notice  to  enable  some 
employers  to  fully  comply  with  all  the 
regulatory  provisions.  DOL  has  alerted 
employers  to  the  possibility  that  notice 
may  be  required  to  be  given  as  of 
December  6, 1988  in  both  the  September 
18  and  October  28  Federal  Register 
Notices.  Nonetheless,  DOL  recognizes 
that  the  details  of  these  regulations  have 
not  been  generally  known.  DOL 
therefore  believes  that  in  the  early  days 
of  WARN  implementation  substantial 
compliance  with  regulatory 
requirements  should  be  sufffcient  to 
comply  with  WARN. 

It  should  be  noted  that  the 
requirements  of  WARN  do  not  apply  to 
employment  actions  that  are  completed 
prior  to  February  4, 1989. 

Issues  Under  the  Act 

On  October  28, 1988,  the  Department 
published  the  WARN  Discussion  Paper 
in  the  Federal  Register  and  solicited 
comments.  This  paper  reviewed  sections 
2,  3, 4  and  11  of  the  statute,  discussing 
questions  raised  in  comments  on  the 
September  16, 1988  Notice  and  issues 
addressed  in  the  legislative  history. 

DOL  has  received  comments  in 
response  to  the  October  28  Notice  from 
employer  associations,  employers,  labor 
unions,  law  firms  and  a  State 
governmental  agency.  A  letter  of 
comment  was  submitted  by  four 
members  of  Congress  who  were 
legislative  sponsors.  DOL  has  reviewed 
and  considered  the  comments  in 
drafting  its  regulations.  Because  of  the 
short  time  fi-ames  for  developing  these 
regulations,  DOL  will  continue  to 
consider  these  comments  and  others 
that  may  be  received  in  response  to  the 
October  28  Notice,  as  well  as  those 
received  in  response  to  this  document, 
in  the  preparation  of  the  final  WARN 
regulations. 


Following  is  a  section-by-section 
analysis  of  the  regulations  and  the 
comments. 

(1)  Organization  of  Regulations 

The  Department  has  written  and 
presented  the  WARN  regulations  so 
they  will  be  understandable,  and  offer 
guidance  to  readers  in  the  business  and 
labor  communities.  Issues  are  discussed 
in  their  logical  sequence,  in  an  effort  to 
easily  convey  the  intent  of  the  Act  and 
employers’  responsibilities. 

(2)  Scope  and  Purpose 

The  scope  of  these  regulations  is 
basic:  Section  2  of  the  Act  provides 
necessary  definitions  and  exclusions; 
Section  3  describes  the  content  and 
service  of  notice,  sets  forth  the  legal 
bases  for  providing  reduced  notice  or 
extending  a  6-month  layoff  period,  and 
reviews  employment  losses  over  a  90- 
day  period  to  determine  whether  some 
employers  are  covex  .  't  by  WARN 
requirements;  and  SecHon  4  outlines  two 
possible  exemptions  tc  'Coverage  of 
plant  closings  and  mass  layoffs. 

The  Department  decided  not  to 
regulate  in  any  way  regarding 
enforcement  and  civil  penalties  (i.e., 
section  5  of  the  statute)  sixice  the  courts 
alone  have  the  authority  tc  enforce 
WARN,  and  are  therefore  best  situated 
to  interpret  these  important  provisions 
of  WARN. 

The  regulations  note  that  WARN  does 
not  supersede  or  supplant  collective 
bargaining  agreements  which  provide 
additional  ri^ts.  DOL  is  interested  in 
receiving  comments  on:  (1)  whether  and 
to  what  extent  the  final  regulations 
might  provide  that  collective  bargaining 
agreements  which  provide  for  the  terms 
different  from  terms  incorporated  into 
the  WARN  regulations  may  be  used  to 
legitimate  alternative  methods  of 
compliance  with  WARN;  and  (2) 
whether  such  a  provision  should  apply 
only  to  collective  bargaining  agreements 
that  are  entered  into  after  the  effective 
date  of  WARN  or  whether  agreements 
that  predate  WARN  also  should  be 
included.  Obviously,  the  length  of  the 
notice  period  cannot  be  reduced  by 
agreement,  but  DOL  is  interested  in 
receiving  comments  on  other  definitions 
or  requirements  which  might  properly  be 
varied  in  collective  bargaining 
agreements:  for  example,  the  definitions 
of  single  site  of  employment,  facility  or 
operating  unit  or  the  content  of  notice. 

(3)  Definitions 

The  definition  of  employer  presented 
in  the  Act  makes  it  clear  fiiat  all 
business  enterprises  of  the  stated  size 
are  covered.  Because  of  the  use  of  the 
term  “business  enterprise".  DOL 


concludes  that  regular  Federal,  State, 
and  local  government  public  services 
are  outside  the  purview  of  WARN. 
Commenters  have  sought  clarification 
regarding  the  treatment  of  private 
nonprofit  entities;  quasi-public 
corporations,  authorities,  institutions  of 
higher  learning,  hospitals,  and  public 
utDities.  The  Congressional  commenters 
stated  that  the  intent  of  WARN  was  to 
include  private  nonprofit  organizations 
and  "public  and  quasi-public  entities 
operating  in  a  ‘commercial’  context”  To 
the  extent  such  entities  engage  in 
“business"  (i.e.,  take  part  in  a 
commercial  or  industrial  enterprise; 
supply  a  service  or  good  on  a  mercantile 
basis;  or  provide  independent 
management  of  public  assets,  raising 
revenue  and  making  desired 
investments),  such  entities  appear  to 
meet  the  de^tion  of  “business 
enterprise"  in  the  absence  of  specific 
legislative  history  on  this  point. 

Generally,  DOL  has  developed  its 
definitior  of  the  term  “employer”  in 
accordance  with  the  comments;  it  has 
included  nonprofit  organizations.  In  the 
final  rule,  DOL  is  considering  including 
some  public  agencies  within  the 
definition.  DOL  does  not,  however, 
intend  to  define  covered  public 
enterprises  in  terms  of  the  traditional/ 
non-traditional  governmental  functions 
distinction  that  was  rejected  by  the 
Supreme  Court  as  unworkable  in  Garcia 
V.  San  Antonio  Metropolitan  Transit 
Authority.  469  U.S.  528  (1984).  Instead, 
DOL  is  considering  defining  which 
public  entities  are  covered  in  terms  of 
an  organizational  test,  i.e.,  whether  the 
entity  is  managed  by  a  separately 
organized  governing  board  with 
independent  authority  to  manage  its 
personnel  and  assets.  DOL  believes  this 
test  will  cover  the  entities  intended  to 
be  covered  and  will  have  the  virtue  of 
relative  ease  of  application.  DOL 
specifically  invites  comments  on 
whether  such  entities  should  be  covered 
and  whether  this  test  is  an  appropriate 
basis  for  defining  coverage. 

DOL  agrees  with  commenters  that,  as 
a  general  rule,  separately  incorporated 
or  organized  entities  should  be  treated 
as  separate  employers.  It  must  be 
recognized,  however,  that  there  are 
cases  where  related  entities  are  not 
effectively  separate  and  must  be  treated 
as  one  entity  for  WARN  purposes.  DOL 
has  adopted  standard  tests  recognized 
by  the  coxirts  in  the  context  of  a  variety 
of  laws  for  determining  whether  a 
subsidiary  or  an  independent  contractor 
is  sufficiently  independent  fix>m  its 
parent  to  be  treated  separately. 

In  the  application  of  the  tests,  the 
courts  look  to  the  totality  of  die 
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circumstances  and  each  determination 
is  highly  fact-specific.  Given  the 
complex  nature  of  the  determination, 

§  639.3(a],  which  defines  “employer", 
sets  out  a  brief  description  of  a  few  of 
the  more  important  factors  used  in 
determining  subsidiary  or  independent 
contractor  status. 

The  regulations  set  down  definitions 
for  “plant  closing”,  “mass  layoff’  and 
“representative”  as  presented  in  WARN. 

Commenters  asked  the  Department  to 
clarify  the  meaning  of  “affected 
employees”  in  the  Act.  Since  the  statute 
includes  in  the  term  those  employees 
who  can  reasonably  be  expected  to 
experience  an  emplo}rment  loss,  it  is 
clear  the  impact  on  the  employee  roster 
of  bumping,  seniority,  and  persons  with 
multiple  job  skills  requires 
consideration. 

A  number  of  commenters  discussed 
the  difficulty  of  determining  60  days  in 
advance  which  employees  will  be 
bumped  in  some  of  the  complex 
bumping  procedures  that  exist  in 
various  industries.  Most  of  these 
commenters  referred  to  collectively 
bargained  bumping  procedures  in  which 
case  notice  goes  to  union(s),  not  to 
individual  workers  (section  3(a)(1)  of 
WARN).  One  commenter  took  ^e 
opposite  view  and  suggested  that 
employers  are  well  aware  of  who  will  be 
affected  by  bumping  systems  and  should 
be  required  to  notify  all  potentially 
affected  employees.  DOL  believes  that, 
in  those  cases  of  non-bargained, 
employer-developed  seniority  or 
bumping  systems  to  which  notice  to 
individual  workers  applies,  there  are 
real  complexities  which  militate  against 
imposing  an  absolute  requirement  that 
notice  be  given  to  all  potentially 
affected  employees  regardless  of  the 
complexity  of  the  bumping  system.  DOL 
is  persuaded  that  there  are  factors, 
including  the  possible  non-exercise  of 
bumping  rights  by  an  intermediate 
bumpee  and  the  difficulty  of  predicting  a 
bumping  path  where  employees  have 
several  options  among  positions  or  lines 
of  progression  into  which  they  can 
bump,  which  make  it  difficult  to  predict 
who  will  finally  be  affected  as  a  result 
of  a  plant  closing  or  mass  layoff. 
Additionally,  DOL  believes  that  in  some 
cases  adoption  of  an  absolute  notice 
rule  would  contravene  the  intent  of 
WARN  to  provide  notice  to  those 
workers  who  will  be  affected  by 
dislocation  events  and  might  lead  to 
unnecessarily  broad  mass  tennination 
or  blanket  notices  which  Congress 
clearly  intended  should  not  be  utilized. 
DOL  has,  therefore,  adopted  a 
reasonable  foreseeability  test  in 
defining  affected  employees. 


The  purpose  of  WARN  to  provide 
notice  to  workers  so  alternative 
employment  or  necessary  training  can 
be  obtained  on  a  timely  basis  applies 
equally  to  white-collar  and  managerial 
employees  as  well  as  to  employees  in 
the  skilled  trades  and  other  blue-collar 
occupations.  Therefore,  the  Department 
includes  managerial  and  supervisory 
workers  as  “affected  employees”.  The 
definition  also  addresses  questions 
raised  regarding  consultants  and 
contract  employees,  excluding  them 
since  they  are  not  legally  employees  of 
the  businesses  to  which  they  are 
assigned. 

The  definition  of  “employment  loss” 
and  exclusions  fi'om  employment  loss  in 
the  regulations  closely  follow  the 
language  of  the  statute.  Commenters 
questioned  whether  an  employment  loss 
occurs  when  there  is  job  loss  but  no  loss 
of  income.  Some  commenters  gave 
examples  of  programs  under  which  an 
employee  retains  full  pay,  benefits  and 
other  rights  although  separated  from  a 
particular  job  and  suggested  that  the 
definition  of  employment  loss  should 
take  account  of  sudi  programs.  DOL 
agrees  and  has  developed  the  definition 
of  employment  loss  to  take  account  of 
these  employer  initiatives.  On  the  other 
hand,  DOL  does  not  agree  that  total  or 
partial  income  replacement  programs 
where  an  employee  does  not  retain  full 
employment  status,  such  as 
supplemental  unemployment  benefits 
and  severance  pay,  should  affect  the 
definition  of  employment  loss,  and  has 
developed  the  definition  accordingly. 

On  a  related  matter,  commenters  have 
asked  that  DOL  discuss  in  its 
regulations  arrangements  where 
employers  have  reassigned  workers 
after  providing  the  notice  required  by 
WARN,  prior  to  the  date  of  employment 
loss.  Reassignment  could  be  to  training, 
paid  leave  status,  on  job-seeking 
activities.  DOL  agrees  that  such 
reassignments  may  be  possible  where 
not  prohibited  by  contract,  but  does  not 
wish  to  endorse  practices  which  could 
undermine  the  objectives  of  WARN  that 
both  workers  and  their  communities  be 
provided  notice  in  advance  of  a  plant 
closing.  Accordingly.  DOL  is  specifically 
requesting  comments  on  this  issue  for 
consideration  prior  to  issuing  a  final 
rule. 

“Unit  of  local  government”  is  defined 
in  the  regulations  as  in  the  Act. 
Commenters  asked  what  taxes  should 
be  considered  in  determining  which  unit 
of  local  government  should  receive 
notice.  'The  logical  solution  is  for  a  firm 
to  aggregate  all  taxes  paid  to  a  single 
unit  of  local  govenunent 


The  definition  of  “part-time 
employee”  in  the  regulations  follows  the 
statutory  language.  Some  commenters 
were  unsure  whether  regular  full-time 
employees  with  employment  during  less 
than  6  of  the  last  12  months  would  be 
considered  part-time  or  full-time 
employees.  The  statute  specifically 
states  that  such  employees  are  part-time 
and  makes  no  specific  exemption  for 
employees  newly  hired  for  full-time, 
permanent  employment. 

Other  commenters  were  unsure  as  to 
the  status  of  employees  who  are 
traditionally  understood  to  be 
“seasonal”  and  short-term,  yet  are  hired 
on  a  recurring  basis.  According  to  the 
Act,  if  these  employees  work  for  less 
than  6  of  the  past  12  months,  they  are 
part-time  employees.  Such  employees 
would,  in  most  cases,  also  fall  under  the 
“temporary  facility/limited 
employment”  exemption  in  section  4(a). 
Further,  “seasonal”  employees  who 
work  longer  than  6  months  may  also  fall 
under  the  “limited  employment” 
exemption. 

In  response  to  commenters’  requests 
for  guidelines  in  determining  the  period 
used  in  calculating  whether  a  worker 
has  worked  “an  average  of  fewer  than 
20  hours  per  week,”  DOL  has 
established  that  the  shorter  of  the  time 
the  worker  has  been  employed  or  the 
most  recent  90  days  should  be  used. 

Several  commenters  requested 
clarification  of  the  term  “single  site  of 
employment.”  ’The  regulations  provide  a 
definition  which  is  drawn  from  the  April 
1988  Conference  Report  on  H.R.  3. 

As  a  general  rule,  a  geographic 
connection  or  proximity  is  required  to 
define  “single  site  of  employment.”  Even 
where  several  distinct  operations  are 
performed  at  a  geographically  connected 
site,  that  plant  will  be  counted  as  a 
single  site  of  employment.  The  facilities 
or  units  that  house  the  separate 
functions  may  also  be  “facilities  or 
operating  units”  within  the  plant  which 
are  also  used  to  measure  the  occurrence 
of  a  covered  employment  loss. 

DOL  also  recognizes  that  in  some 
limited  cases  geographically  separate 
sites  may  still  be  considered  a  single 
site  of  employment  because  of  an 
inextricable  operational  connection. 
DOL  intends  this  exception  to  be  a 
narrow  one  to  cover  those  cases  where 
separate  buildings  are  used  for  the  same 
purpose  and  share  the  same  staff  and 
equipment,  or  other  unusual 
organizational  situations  exist. 

DOL  has  adopted  common  sense 
definitions  of  the  terms  “facility”  and 
“operating  unit”  within  a  single  site  of 
employment  These  terms  are  important 
for  determining  whether  a  plant  closing 
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has  occurred.  DOL  has  defined  these 
terms  in  a  manner  which  attempts  to 
define  physically  and  operationally 
distinct  entities  for  purposes  of 
determining  whether  a  plant  closing,  the 
shutdown  of  a  distinct  entity,  has 
occurred.  Generally,  commenters  do  not 
appear  to  disagree  with  the  definitions 
adopted.  After  receiving  and  reviewing 
specific  comments  regarding  the  “plant 
closing"  definition,  DOL  notes,  that  the 
closing  of  a  facility  or  operating  unit  at 
which  fewer  than  50  workers  are 
employed  does  not,  under  the  statute, 
become  a  plant  closing  if  additional 
employees  in  an  unrelated  unit  are  also 
laid  off.  An  example  would  be  a  plant  of 
300  workers,  where  an  operating  unit  of 
35  workers  is  closed.  As  a  result  of  that 
closing,  15  other  workers  in  other  parts 
of  the  plant  lose  their  jobs.  Advance 
notice  is  not  required  under  these 
circumstances.  DOL  solicits  comment  on 
this  example,  and  related  issues. 

The  definition  of  operating  unit  can  be 
applied  through  the  following  example. 

A  24-hour  store  eliminating  its  night 
shift  would  not  carry  out  a  closing  of  an 
operating  unit,  but  the  elimination  of  all 
warehouse  and  stock  workers  on  all 
three  shifts  would  constitute  the  closing 
of  an  operating  unit  if  50  or  more 
workers  were  affected. 

DOL  also  has  provided  definitions  of 
the  terms  “State  dislocated  worker  unit" 
and  “State." 

(4)  Who  Must  Give  Notice 

In  response  to  DOL’s  discussion 
paper,  several  commenters  pointed  out 
that  WARN  creates  an  absdute  division 
of  responsibility  for  giving  notice 
between  a  buyer  and  seller  of  a 
business;  the  seller  is  liable  to  give 
notice  up  to  and  including  the  date 
(time)  of  sale  and  the  buyer  is 
responsible  thereafter.  DOL  agrees  and 
has  developed  its  regulations  to  reflect 
that  view.  Thus,  at  all  times  one  of  the 
parties  to  the  transaction  is  responsible 
for  giving  notice.  The  Department’s 
regulations  offer  guidance  to  employers 
anticipating  a  sale  or  purchase 
transaction  to  avoid  confusion  regarding 
service  of  notice  and  liability  under 
WARN,  by  suggesting  that  each  party’s 
responsibility  with  respect  to  these 
items  be  covered  in  the  contract  of  sale. 

A  number  of  commenters  objected  to 
DOL’s  use  of  the  word  “tenure"  in  the 
discussion  paper  when  reviewing  the 
meaning  of  the  last  sentence  of  section 
2(b)(1)  which  provides  that  employees  of 
the  seller  as  of  the  effective  date  of  the 
sale  become  employees  of  the  buyer 
immediately  thereafter.  The  commenters 
stated  that  this  provision  should  be 
interpreted  solely  to  relate  to  the 
responsibility  to  provide  notice.  DOL 


generally  agrees  and  has  not  used  the 
term  “tenure”  in  the  regulations.  DOL 
agrees  that  Congress  did  not  intend  to 
affect  other  questions  relating  to 
employment  status  that  are  unrelated  to 
the  notice  requirements  of  WARN.  DOL 
notes,  however,  that  for  WARN 
purposes  this  provision  does  prevent  a 
full-time  employee  of  the  seller  from 
being  classified  as  a  part-time  employee 
of  the  buyer  because  the  employee  has 
not  worked  for  the  buyer  for  6  months. 

(5)  When  Must  Notice  Be  Given 

To  aid  employers  in  complying  with 
the  Act  and  issuing  notice  when  it  is 
due,  DOL  suggests  that  the  employers 
look  ahead  and  behind,  not  only  30 
days,  but  90  days  (section  3(d))  in 
determining  whether  planned 
employment  actions  will  trigger  notice 
requirements.  By  doing  this,  an  employer 
can  look  at  its  planned  employment 
actions,  in  the  broader  ffamewoiic  of  the 
Act,  and  reduce  potential  liability  for 
failure  to  give  notice  when  thresholds 
have  been  met  DOL  reminds  employers 
that,  in  the  case  of  the  section  3(d)  90- 
day  aggregate,  notice  is  not  required  if 
the  employer  can  demonstrate  that  the 
reductions  were  the  result  of  “separate 
and  distinct  actions  and  causes  and  are 
not  an  attempt  to  evade"  the  Act. 

In  response  to  inquiries  fi:om 
commenters,  DOL  has  pointed  out  a 
practical  and  reasonable  method  for 
measuring  the  number  of  employees  in  a 
business  enterprise  for  the  purpose  of 
determining  whether  an  employer  is 
covered  by  WARN,  i.e.,  has  sufficient 
numbers  of  workers  or  hours  so  that 
WARN  applies,  and,  if  so.  whether  a 
particular  employment  action  is  a  plant 
closing  or  mass  layoff.  'The  obvious 
point  in  time  at  which  an  enterprise’s 
employment  level  should  be  measured  is 
the  date  the  first  notice  is  required  to  be 
given.  Because  this  point  of 
measurement  is  closest  to  the  time  of  the 
employement  action,  a  “snapshot”  on 
this  date  is  usually  most  reflective  of  the 
firm’s  employment  status,  and  thus  of  its 
coverage  under  WARN.  There  are, 
however,  instances  in  which  this  method 
of  employment  measurement  is  not  most 
indicative  of  a  firm’s  true  employment 
level  and  thus  not  appropriate  for 
determining  WARN  coverage.  The  use 
of  the  number  of  employees  on  a  more 
representative  alternative  date,  or  the 
use  of  an  average  employment  level 
calculated  over  a  recent  period  of  time, 
may  be  appropriate  where  employment 
levels  have  surged  up  or  down  for 
temporary,  and  thus  unrepresentative, 
reasons.  An  example  would  be  the 
detailing  of  a  large  group  of  employees 
to  a  particular  emplo3mient  site  for  a 
short  period  of  time. 


For  the  purpose  of  exclusion  fiom  the 
definition  of  employment  loss  under 
section  2(b)(2),  DOL  has  de^ed  the 
term  “transfer.”  Consistent  with 
direction  on  transfers  found  in  the  June 
2, 1987,  Senate  Committee  Report,  the 
new  job  being  offered  must  be 
substantially  equivalent  in  terms  of  pay 
and  working  conditions.  By  applying  this 
definition,  the  term  transfer,  as  used  in 
the  statute,  will  indeed  refer  to  a 
transfer,  and  not  a  demotion.  Some 
commenters  suggested  Uiat  the 
definition  of  reasonable  commuting 
distance  or  comparable  employment  be 
made  sufficiently  flexible  to 
accommodate  the  different  provisions  of 
collective  bargaining  agreements.  DOL 
agrees  and  points  out  that  under  section 
6  of  the  Act  and  under  §  639.1(f)  of  ffie 
regulations  provision  is  made  for 
assuring  that  WARN  does  not  supersede 
collective  bargaining  agreements  which 
provide  different  but  not  inferior  rights 
in  areas  such  as  these. 

Section  639.5(c)  of  the  regulations 
clarifies  that  work  may  fall  under  the 
temporary  employment  exemption  in 
section  4(1)  of  the  Act,  if  the  workers 
understo^  the  temporary  nature  of  the 
employment  at  the  time  of  hire.  Since 
such  an  understanding  could  arise  in  a 
variety  of  ways,  the  regulations  specify 
reference  to  employment  contracts  or 
local  or  industry  employment  practices, 
but  leave  the  burden  of  proof  to 
employers.  A  distinction  is  made 
between  temporary  work  and  long-term 
or  continuous  employment  in 
construction  and  agriculture. 

A  number  of  commenters  argued  that 
the  regulations  should  provide  a  blanket 
exemption  to  certain  industries  where 
the  majority  of  workers  may  be  hired  for 
particular  projects  or  seasonal,  recurring 
work.  DOL  does  not  agree  that  a  blanket 
exemption  for  any  industry  is 
appropriate  since  DOL  cannot  find  that 
all  the  employees  of  any  industry  are 
necessarily  hired  only  for  particular 
projects.  IK)L  believes,  however,  that 
the  regulations  define  temporary  facility 
and  particular  project  in  a  manner 
which  will  not  subject  industries  in 
which  employees  are  generally  hired  for 
a  particular  project  to  any  unforeseen 
liability  as  long  as  there  are  clear 
understandings  about  the  nature  of  their 
employment 

Action  639.5(d)  of  the  regulations 
addresses  the  strikes  and  lockouts 
exemption  in  section  4(2)  of  the  Act.  In 
the  discussion  paper  DOL  suggested  that 
the  exemption  effectively  does  not  apply 
to  strikes  since  it  is  difficult  to 
understand  how  a  strike  by  employees 
constitutes  a  plant  closing  or  mass 
layoff,  an  action  solely  within  the  power 


Federal  Register  /  Vol.  53,  No.  233  /  Monday,  December  5, 1988  /  Proposed  Rules 


49080 


of  the  employer.  A  number  of 
commenters  disagreed  with  this 
suggestion,  although  none  clarified  how 
a  strike  can  constitute  a  plant  closing  or 
mass  layoff.  DOL  agrees  that  a  strike 
can  cause  a  plant  closing  or  mass  layoff 
and  has.  therefore,  included  strikes 
within  the  regulatory  provision. 

The  legislative  history  reveals  the 
clear  intent  of  Congress  to  restrict  the 
exemption  to  actions  which  occur  in  the 
normal  course  of  collective  bargaining. 
The  regulations  reflect  this  intent  and 
emphasize  that  the  exemption  does  not 
apply  where  there  is  an  attempt  to 
evade  the  Act.  Commenters  also 
questioned  whether  employment  loss 
suffered  by  non-striking  employees  as  a 
direct  or  indirect  result  of  a  strike 
entitles  them  to  notice,  especially  when 
their  loss  of  employment  cannot  be 
predicted  60  days  in  advance.  This 
situation  is  specifically  addressed  in  the 
legislative  history.  The  intent  to  provide 
advance  notice  whenever  workers  are 
involuntarily  unemployed  due  to  a  plant 
closing  or  mass  layoff  may  extend  to 
these  workers.  DOL  is  considering,  in 
the  final  regulations,  therefore,  requiring 
notice  to  non-striking  employees  at  the 
employment  site  that  is  directly  affected 
by  the  strike  or  lockout,  but  clarifying 
that  reduced  notice  imder  the 
unforeseeable  business  circumstances 
provision  may  apply  to  plant  closings  or 
mass  layoffs  that  indirectly  result  from 
strikes  or  lockouts. 

DOL  recognizes  that  the  entire  area  of 
strikes  and  lockouts  as  they  relate  to  the 
provisions  of  WARN  is  a  complex  one 
involving  a  variety  of  issues  that  arise 
under  the  National  Labor  Relations  Act. 
While  DOL  does  not  intend  to 
promulgate  regulations  which  intrude 
into  these  matters,  DOL  does  recognize 
that  additional  clarity  may  be  possible 
in  the  final  regulations  and,  therefore, 
invites  additional  comments  on  these 
issues. 

(6)  Who  Must  Receive  Notice 

Notice  must  be  given  to  affected 
employees’  representatives,  directly  to 
unrepresented  affected  employees,  to 
the  State  dislocated  worker  unit,  and  to 
the  chief  elected  official  of  the  unit  of 
local  government.  Section  639.6  of  the 
regulations  clarifies  who  is  to  receive 
notice  in  each  case.  It  may  be  advisable 
to  provide  notice  to  the  level  of  the 
union  organization  which  is  closest  to 
the  workers  and  which  has  the  ability  to 
act  to  notify  individual  workers.  Thus, 
while  the  regulations  specify  that  the 
notice  is  to  be  served  upon  the  chief 
elected  officer  of  the  exclusive 
representative  or  bargaining  agent,  it  is 
recommended  that  a  copy  also  be  given 
to  the  local  union  official. 


Affected  employees  entitled  to  notice 
include  part-time  as  well  as  full-time 
employees,  since  the  law  does  not 
specify  otherwise.  In  addition,  where 
bumping  rights  apply,  employees  who 
may  reasonably  be  expected  to 
experience  an  employment  loss  due  to 
application  of  bumping  rights  are 
entitled  to  notice  as  well  as  incumbents 
of  positions  to  be  directly  affected.  This 
is  borne  out  by  the  legislative  history.  It 
is  clear,  however,  that  such  factors  as 
voluntary  separations,  early  retirement 
and  transfers  which  occur  after  notice  is 
given  will  change  which  employees 
actually  experience  employment  loss.  In 
recognition  of  such  non-predictable 
factors,  the  regulations  state  that  notice 
is  to  be  given  to  the  extent  that  the 
affected  workers  can  be  identified. 

States  are  required,  under  the 
Economic  Dislocation  and  Worker 
Adjustment  Assistance  Act  (EDWAA), 
to  have  operating  dislocated  worker 
units  as  of  July  1, 1989.  To  meet  the 
requirement  for  notice  to  these  units 
prior  to  their  creation  or  designation  by 
State  governors  and  to  permit  States  to 
set  in  motion  existing  worker 
adjustment  assistance  programs,  the 
regulations  specify  that  notice  served 
upon  the  State  govenor  constitutes 
service  upon  the  State  dislocated 
worker  unit. 

Questions  were  raised  about  the 
identity  of  the  chief  elected  official  of  a 
unit  of  local  government,  given  the 
variety  of  local  government  structures. 

In  particular,  clarification  was  sought  in 
the  situation  where  local  government  is 
run  by  an  elected  board.  The  regulations 
clarify  this  situation  by  providing  that 
the  chairperson  of  the  elected  board  is 
to  receive  notice.  The  regulations  also 
provide  that  all  local  taxes  should  be 
aggregat<!d  for  purposes  of  determining 
which  unit  of  local  government  to  notify 
when  a  plant  is  located  within  two  or 
more  such  imits. 

(7)  Content  of  Notice 

A  number  of  commenters  argued  that 
the  discussion  paper  imposed  too  many 
requirements  on  employers  and  went 
beyond  the  requirements  of  the  Act. 
While  the  Act  does  not  enumerate 
specific  elements  which  should  be 
included  in  the  advance  written  notice 
of  an  order  for  a  plant  closing  or  a  mass 
layoff,  the  purpose  of  providing  notice  to 
the  parties  mentioned  above  is  to  allow 
each  of  them  to  take  appropriate  action 
to  facilitate  training,  employment  or 
other  adjustments  for  affected 
employees.  The  content  of  notice  to 
each  party,  specified  in  §  639.7  of  the 
regulations,  is  designed  to  provide 
information  necessary  for  each  of  them 
to  take  responsible  action. 


Commenters  pointed  out  that  specific 
requirements  for  identifying  the  date  on 
which  a  layoff  or  termination  is  to  occur 
could  interfere  with  their  collectively 
bargained  procedures  for  notice  to 
employees  or  their  unions.  DOL  agrees 
that  it  is  not  the  intent  of  WARN  to 
interfere  with  such  processes  and  has 
attempted  to  draft  the  notice  content 
requirements  to  provide  for  some 
flexibility  where  notice  is  provided  well 
in  advance  of  WARN's  60-day  notice 
period.  DOL  also  agrees  with  one 
commenter  that  in  plant  closing 
situations  where  such  long-term  notice 
is  given  that  otherwise  complies  with 
these  regulations  but  where  notice  of  a 
definite  termination  date  is  not  possible, 
the  giving  of  a  second  notice  specifying 
a  termination  date  60  days  in  advance  of 
that  date  constitutes  full  compliance 
with  WARN. 

It  is  clear  from  comments  that  there 
are  circumstances  in  which  a  closing  or 
layoff  will  be  triggered  if  a  specific 
event  occurs,  but  it  is  not  known  at  the 
time  60-day  notice  would  be  required 
whether  that  specific  event  will  take 
place.  It  would  be  consistent  with  the 
intent  of  the  Act  to  provide  notice  in 
such  a  situation.  However,  since  the 
eventual  outcome  is  not  definite,  the 
regulations  stipulate  that  the  notice  must 
clearly  identify  its  conditional  nature 
and  the  circumstances  on  which  it  is 
based. 

(8)  How  Is  Notice  To  Be  Served 

Commenters  asked  whether  the 
parties  listed  in  the  Act  must  have 
written  notice  in  hand  60  day's  before 
the  separation  occurs  or  whether  the 
employer  could  mail  the  notice,  insert 
the  notice  in  affected  workers’  pay 
envelopes,  etc.,  60  days  prior  to  the 
employment  action.  According  to  the 
legislative  history,  the  first  option  is  the 
correction  interpretation.  Any  method  of 
transmittal  that  is  designed  to  ensure 
tills  end,  i.e.,  to  have  the  notice  in  hand 
60  days  in  advance,  would  satisfy  the 
intent  of  the  Act.  Additionally,  the  floor 
debates  indicated  that  a  ticketed  notice 
fails  to  meet  the  requirements  of  WARN. 

(9)  When  May  Notice  Be  Given  Less 
Than  60  Days  In  Advance 

The  three  conditions  allowing  for  a 
reduction  of  the  60-day  period 
mentioned  in  the  regulations  are  set 
forth  in  the  statute.  While  commenters 
pointed  to  several  floor  comments  which 
indicated  a  less  restrictive  approach  to 
applying  reduced  notice  provisions,  the 
totality  of  the  legislative  history 
indicates  the  narrow  nature  of  these 
bases  as  well  as  the  requirement  that 
the  employer  must  satisfactorily  prove 
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the  necessity  of  a  reduced  notice  period, 
if  challenged.  To  ensiue  that  the 
employees  or  their  representative(s],  the 
State  dislocated  worker  unit,  and  the 
chief  elected  official  of  the  unit  of  local 
government  receive  the  information 
needed  to  help  the  workers  find  a  new 
job  or  receive  appropriate  training,  a 
brief  statement  of  the  basis  for  reducing 
the  notification  period  should 
accompany  the  other  elements  required 
in  the  notice  under  the  regulations.  As 
expressed  in  the  statute,  ffie  employer 
must  give  as  much  notice  as  is 
practicable. 

The  language  of  the  “faltering 
company,”  “imforeseeable  business 
circumstances,”  and  "natural  disaster” 
bases  outlined  in  the  regulations  to  a 
great  extent  reiterates  relevant  portions 
of  the  April  1988  Conference  Report’s 
text. 

Commenters  asked  for  clarification  of 
when  business  circumstances  are  not 
reasonably  foreseeable.  In  an  effort  to 
provide  guidance  and  address  their 
concerns,  the  regulations  state  that  the 
employer  must  exercise  such 
commercially  reasonable  business 
judgment  as  would  a  similarly  situated 
employer  in  predicting  the  demands  of  a 
particular  market.  The  employer  is  not, 
however,  required  to  predict  general 
economic  conditions  that  may  impact 
the  demand  for  his  goods  or  services. 

Commenters  also  suggested  that  DOL 
list  examples  of  reasonably 
unforeseeable  business  circumsteinces  in 
the  regulations.  While  DOL  agrees  with 
the  commenters  that  such  factors  as 
strikes  or  lockouts  elsewhere,  loss  of 
contracts,  unexpected  major  market 
downturns,  fires  and  closures  ordered 
by  government  agencies  all  may 
constitute  unforeseeable  business 
circumstances,  at  this  time  DOL  does 
not  see  the  utility  of  including  such  a  list 
in  the  regulations.  DOL  is  willing  to 
consider  including  in  the  final 
regulations  examples  which  illustrate 
principles  applicable  to  employers 
generally.  DOL  therefore  invites 
additional  comments  on  examples  that 
should  be  included  in  regulations  and 
the  circumstances  in  which  they  might 
apply. 

In  the  case  of  the  “natmal  disaster” 
exception,  the  floor  debates 
demonstrate  congressional  intent  that 
an  employment  action  that  was  a  direct 
result  would  fall  under  this  exception, 
while  one  that  was  caused  as  an 
indirect  result  of  a  natural  disaster 
would  not  be  covered.  The  Department, 
however,  understands  that  "indirect” 
plant  closings  or  mass  layoffs  may  not 
be  known  60  days  in  advance  and,  thus, 
the  “imforeseeable  business 


circumstance"  provision  may  prove 
applicable. 

(10)  When  May  Notice  Be  Extended 

Section  639.10  covers  the  length  of 
time  after  the  date  specified  in  the 
notice  for  which  the  notice  is  valid.  To 
ensure  that  the  parties  who  are  due 
notice  have  the  most  current  and  helpful 
data  available  and,  thus,  can  make 
appropriate  plans,  additional  notice  is 
due  if  the  original  date  is  not  met  If  the 
postponement  is  for  less  than  60  days, 
the  notice  need  only  contain  a  reference 
to  the  earlier  notice,  the  date  to  which 
the  planned  action  is  postponed,  and  the 
reasons  for  the  postponement.  This  type 
of  notice  will  provide  the  parties  with 
needed  information  and  be  less 
burdensome  to  the  employer.  If  the 
postponement  extends  for  60  days  or 
more,  the  additional  notice  should  be 
treated  as  new  notice  and  meet  the 
specified  requirements. 

Several  commenters  disagreed  with 
this  interpretation,  arguing  ffiat  there  is 
no  specific  statutory  requirement  to 
support  it,  that  a  180-day  period  is  more 
in  keeping  with  the  rolling  90-day 
aggregation  period  for  determining 
employment  loss  under  section  3(d]  and 
that  if  any  “secondary”  notice  is 
required  posting  general  notice  on  a 
bulletin  board  should  be  sufficient.  DOL 
believes  that  the  approach  it  has 
adopted  is  most  consistent  with 
congressional  intent  in  two  important 
respects.  First,  it  furthers  the 
congressional  purpose  that  notice  to 
workers  provide  the  workers  and 
governmental  authorities  with  specific 
information  in  order  to  react  to  a 
dislocation  event  and  to  obtain  new 
employment  or  training  to  minimize  the 
effects  of  that  event  If  workers  are  not 
informed  of  changes  in  planned 
termination  dates  their  planning  will  be 
disrupted  and  either  they  will  run  the 
risk  of  losing  other  opportunities  or  the 
employer  will  lose  employees  who  it 
may  need  to  carry  on  its  operations. 
Secondly,  DOL’s  approach  is  in  accord 
with  Congress'  express  intent  to  prohibit 
rolling  notice. 

In  ffie  legislative  history,  the  floor 
debates  stipulate  that  rolling  notice  is 
not  acceptable,  and,  accordingly,  routine 
periodic  notice  of  a  possible  plant 
closing  or  mass  layoff  is  not  permitted 
under  the  regulations. 

Interim  Interpretative  Rule 

The  Department  also  is  requesting 
comments  on  the  interim  interpretative 
rule  (published  separately  in  the  Federal 
Register]  for  60  days  after  its 
publication,  and  plans  to  respond  to 
those  comments  and  publish  a  final  rule 
at  a  later  date.  The  extended  comment 


period  is  provided  so  that  the  many 
parties  interested  in  the  final  rule  will 
have  a  full  opportunity  to  comment 
before  final  regulations  are  published. 

As  noted  in  the  separately  published 
interim  interpretative  rule,  it  expires  on 
April  1, 1989.  By  that  time,  DOL  expects 
to  have  published  and  effective  a  final 
rule. 

Regulatory  Impact 

Insofar  as  is  possible,  DOL  intends  to 
perform  an  analysis  of  the  impact  of  the 
Act  tmd  the  final  rule,  to  aid  the  General 
Accounting  Office  in  its  function  of 
reporting  to  Congress  on  the  Act. 

Paperworic  Reduction  Act 

Information  collection  requirements  in 
this  proposed  rule  will  be  submitted  to 
the  Office  of  Management  and  Budget 
for  review  pursuant  to  the  Paperwork 
Reduction  Act. 

Comments  on  the  information 
collection  requirements  should  be  sent 
to  the  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3001,  Washington,  DC  20503, 
Attention:  Desk  Officer  for  Employment 
and  Training  Administration. 

List  of  Subjects  in  20  CFR  Part  639 

Employment,  Labor,  Labor 
management  relations.  Labor  unions. 
Penalties. 

Proposed  Rule 

Accordingly,  it  is  proposed  that  Part 
639  of  Chapter  V  of  Title  20,  Code  of 
Federal  Regulations,  be  revised  to  read 
as  follows: 

PART  639— WORKER  ADJUSTMENT 
AND  RETRAINING  NOTIHCATION 

Sec. 

639.1  Purpose  and  scope. 

639.2  What  does  WARN  require? 

639.3  Definitions. 

639.4  Who  must  give  notice? 

639.5  When  must  notice  be  given? 

639.6  Who  must  receive  notice? 

639.7  What  must  the  notice  contain? 

639.8  How  is  the  notice  served? 

639.9  When  may  notice  be  given  less  than 
60  days  in  advance? 

639.10  vi^en  may  notice  be  extended? 
Authority:  29  U.S.C.  2107(a). 

§  639.1  Purpose  and  scope. 

(a)  Purpose  of  WARN.  The  Worker 
Adjustment  and  Retraining  Notification 
Act  (WARN  or  the  Act)  provides 
protection  to  workers,  their  families  and 
communities  by  requiring  employers  to 
provide  notification  60  calendar  days  in 
advance  of  plant  closings  and  mass 
layoffs.  Advance  notice  provides 
workers  and  their  families  some 
transition  time  to  adjust  to  the 
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prospective  loss  of  employment,  to  seek 
and  obtain  alternative  jobs  and,  if 
necessary,  to  enter  skill  training  or 
retraining  that  will  allow  these  workers 
to  successfully  compete  in  the  job 
market.  WARN  also  provides  for  notice 
to  State  dislocated  worker  units  so  that 
dislocated  worker  assistance  can  be 
promptly  provided. 

(b)  Scope  of  these  regulations.  These 
regulations  establish  basic  definitions 
and  rules  for  giving  notice,  implementing 
the  provisions  of  WARN.  The 
Department's  objective  is  to  establish 
clear  principles  and  broad  guidelines 
which  can  be  applied  in  specific 
circumstances.  However,  the 
Department  recognizes  that  Federal 
rulemaking  cannot  address  the 
multitude  of  industry  and  company- 
specific  situations  in  which  advance 
notice  will  be  given. 

(c)  Notice  encouraged  where  not 
required.  Section  7  of  the  Act  states:  “It 
is  the  sense  of  Congress  that  an 
employer  who  is  not  required  to  comply 
wi^  the  notice  requirements  of  section  3 
should,  to  the  extent  possible,  provide 
notice  to  its  employees  about  a  proposal 
to  close  a  plant  or  permanently  reduce 
its  workforce." 

(d)  WARN  enforcement  Enforcement 
of  WARN  will  be  through  the  courts,  as 
provided  in  section  5  of  the  statute. 
Employees,  their  representatives  and 
units  of  local  government  may  initiate 
civil  actions  against  employers  believed 
to  be  in  violation  of  section  3  of  the  Act 
The  Department  of  Labor  has  no  legal 
standing  in  any  enforcement  action  and, 
resultantly,  will  not  be  in  a  position  to 
issue  advisory  opinions  affecting 
specific  cases.  Iliese  regulations  are 
interpretive,  and  are  not  binding  upon 
the  courts.  Hie  Department  will  provide 
assistance  in  understanding  these 
regulations  and  may  revise  them  from 
time  to  time  as  mav  be  necessary. 

(e)  Notice  in  ambiguous  situations.  It 
is  civically  desirable,  it  would  appear  to 
be  good  business  practice  for  an 
employer  to  provide  advance  notice  to 
its  workers  or  unions,  local  government 
and  the  State  when  terminating  a 
significant  number  of  employees.  In 
practical  terms,  there  are  some 
questions  and  ambiguities  of 
interpretation  inherent  in  the  application 
of  WARN  to  business  practices  in  the 
maricet  economy  that  cannot  be 
addressed  in  these  regulations.  It  is 
therefore  prudent  for  employers  to 
weigh  the  desirability  of  advance  notice 
against  the  possibility  of  expensive  and 
time-consuming  litigation  to  resolve 
disputes  where  notice  has  not  been 
given. 

(f)  Coordination  with  Job  placement 
and  retraining  programs.  The 


Department,  through  these  regulations 
and  through  the  Trade  Adjustment 
Assistance  Program  (TAA)  and 
Economic  Dislocation  and  Worker 
Adjustment  Assistance  Act  (EDWAA) 
regulations,  encourages  maximum 
coordination  of  the  actions  and 
activities  of  these  programs  to  assure 
that  the  negative  impact  of  dislocation 
on  workers  is  lessened  to  the  extent 
possible.  By  providing  for  notice  to  the 
State  dislocated  worker  unit,  WARN 
notice  begins  the  process  of  assisting 
workers  who  will  be  dislocated. 

(g)  WARN  not  to  supersede  other 
laws  and  contracts.  Hie  provisions  of 
WARN  do  not  supersede  any  State  laws 
or  collective  bargaining  agreements  that 
provide  for  additional  notice  or  rights 
and  remedies.  If  such  law  or  agreement 
provides  for  a  longer  notice  period, 
WARN  notice  shall  run  concurrently 
with  that  additional  notice  period. 

S  639.2  What  does  WARN  require? 

WARN  requires  employers  who  are 
planning  a  plant  closing  or  a  mass  layoff 
to  give  affected  employees  at  least  60 
days’  notice  of  such  an  employment 
action.  While  the  60-day  period  is  the 
minimum  for  advance  notice,  this 
provision  is  not  intended  to  discourage 
employers  from  voluntarily  providing 
longer  periods  of  advance  notice.  Not  all 
plant  closings  and  layoffs  are  subject  to 
the  Act  and  certain  employment 
thresholds  must  be  reached  before  the 
Act  applies.  The  Act  sets  out  specific 
exemptions,  and  provides  for  a  reduced 
period  of  notification  in  particular 
circumstances.  Damages  and  civil 
penalties  can  be  assessed  against 
employers  who  violate  the  Act 

S639.3  Definitions. 

(a)  Employer.  (1)  The  term  "employer” 
means  any  business  enterprise  that 
employs  (i)  100  or  more  employees, 
excluding  part-time  employees;  or  (ii) 
100  or  more  employees,  including  part- 
time  employees,  who  in  the  aggregate 
work  at  least  4,000  hours  per  week, 
exclusive  of  hours  of  overtime.  Workers 
on  temporary  layoff  who  have  a 
reasonable  expectation  of  recall  should 
be  counted  as  employees.  The  term 
"employer"  includes  non-profit 
organizations  of  the  requisite  size. 
Regular  Federal,  State,  and  local 
government  public  services  are  not 
covered. 

(2)  Independent  contractors  and 
subsidiaries  which  are  wholly  or 
partially  owned  by  a  parent  company 
will  be  treated  as  separate  employers  or 
as  a  part  of  the  parent  or  contracting 
company  depending  upon  the  degree  of 
their  independence  from  the  parent 
Some  of  the  factors  to  be  considered  in 


making  this  determination  are  (i) 
common  ownership,  (ii)  common 
directors  and/or  officers,  (iii)  de  facto 
exercise  of  control,  (iv)  unity  of 
personnel  policies  emanating  from  a 
common  source,  and  (v)  the  dependency 
of  operations. 

(3)  An  employer  may  have  one  or 
more  sites  of  employment  under 
common  ownership  or  control.  An 
example  would  be  a  major  auto  maker 
which  has  dozens  of  automobile  plants 
throughout  the  country.  Each  plant 
would  be  considered  a  site  of 
employment,  but  there  is  only  one 
“employer",  the  auto  maker. 

(b)  Plant  closing.  The  term  “plant 
closing”  means  the  permanent  or 
temporary  shutdown  of  a  “single  site  of 
employment",  or  one  or  more  “facilities 
or  operating  units”  within  a  single  site  of 
employment,  if  the  shutdown  results  in 
an  “employment  loss”  during  any  30-day 
period  at  the  single  site  of  employment 
for  50  or  more  employees,  excluding  any 
part-time  employees.  An  employment 
action  that  results  in  the  effective 
cessation  of  production  or  the  work 
performed  by  a  unit,  even  if  a  few 
employees  remain,  is  a  shutdown.  A 
“temporary  shutdown”  triggers  the 
notice  requirement  only  if  there  are  a 
sufficient  number  of  terminations, 
layoffs  exceeding  6  months,  or 
reductions  in  hours  of  work  as  specified 
under  the  definition  of  “employment 
loss.” 

(c)  Mass  layoff.  The  term  “mass 
layoff”  means  a  reduction  in  force  which 
first  is  not  the  result  of  a  plant  closing, 
and  second,  results  in  an  employment 
loss  at  the  single  site  of  employment 
during  any  30^ay  period  for: 

(1)  At  least  33  percent  of  the 
employees,  excluding  part-time 
employees,  and 

(2)  At  least  50  employees,  excluding 
part-time  employees. 

Where  500  or  more  employees  are 
affected,  the  33%  requirement  does  not 
apply,  and  notice  is  required  if  die  other 
criteria  iu«  met  Plant  closings,  which 
can  be  triggered  by  the  termination  of  a 
smaller  number  of  workers  than  a  mass 
layoff,  involve  the  shutdown  of  one  or 
more  distinct  units  within  a  single  site. 

A  mass  layoff  involves  employment 
loss,  regardless  of  whether  one  or  more 
units  are  shut  down  at  the  site. 

(d)  Representative.  Hre  term 
“representative”  means  an  exclusive 
representative  of  employees  within  the 
meaning  of  section  9(a)  or  8(f)  of  the 
Nation^  Labor  Relations  Act  or  section 
2  of  the  Railway  Labor  Act 

(e)  Affected  employees.  The  term 
“affected  employees”  means  employees 
who  may  reasonably  be  expected  to 
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experience  an  employment  loss  as  a 
consequence  of  a  proposed  plant  closing 
or  mass  layoff  by  their  employer.  This 
includes  employee  who  will  likely  lose 
their  jobs  because  of  bumping  rights  or 
other  factors,  to  the  extent  that  such 
workers  can  be  identified  at  the  time 
notice  is  required  to  be  given.  The  term 
“affected  employees”  includes 
managerial  and  supervisory  employees, 
but  does  not  include  business  partners. 
Consultant  or  contract  employees  who 
have  a  separate  employment 
relationship  with  another  employer  and 
are  paid  by  that  other  employer,  or  who 
are  self-employed  are  not  “affected 
employees”  of  the  business  to  which 
they  are  assigned.  In  addition,  for 
purposes  of  determining  whether 
coverage  thresholds  are  met,  only 
inoimbent  workers  in  jobs  being 
eliminated  are  counted. 

(f)  Employment  loss.  (1)  The  term 
“employment  loss"  means  (i)  an 
employment  termination,  other  than  a 
discharge  for  cause,  voluntary 
departiue,  or  retirement,  (ii)  a  layoff 
exceeding  6  months,  or  (iii)  a  reduction 
in  hours  of  work  of  individual 
employees  of  more  than  50%  during  each 
month  of  any  6-month  period. 

(2)  Where  a  termination  or  a  layoff 
(see  paragraphs  (f)(1)  (i)  and  (ii)  of  this 
section)  is  involved,  an  employment  loss 
occurs  upon  the  loss  of  full  employment 
status.  “Full  employment  status”  means 
full  pay,  benefits,  and  other  employment 
entitlements.  Payment  of  normal 
termination  or  separation  benefits 
otherwise  due,  such  as  severance  pay 
and  supplemental  unemployment 
benefits,  does  not  serve  to  continue  full 
employment  status. 

(3)  Employees  who  are  transferred  to 
employer-sponsored  programs  in  which 
they  retain  full  pay,  benefits  and  other 
employment  entitlements  do  not  suffer 
an  employment  loss. 

(4)  An  employee  is  not  considered  to 
have  experienced  an  employment  loss  if 
the  closing  or  layoff  is  the  result  of  the 
relocation  or  consolidation  of  part  or  all 
of  the  employer’s  business  and,  prior  to 
the  closing  or  layoff — 

(i)  The  employer  offers  to  transfer  the 
employee  to  a  different  site  of 
employment  within  a  reasonable 
commuting  distance  with  no  more  than  a 
6-month  break  in  employment,  or 

(ii)  The  employer  offers  to  transfer  the 
employee  to  any  other  site  of 
employment  regardless  of  distance  with 
no  more  than  a  6-month  break  in 
employment,  and  the  employee  accepts 
within  30  days  of  the  offer  or  of  the 
closing  or  layoff,  whichever  is  later. 

(g)  Unit  of  local  government.  The  term 
“unit  of  local  government”  means  any 
general  purpose  political  subdivisions  of 


a  State,  which  has  the  power  to  levy 
taxes  and  spend  funds  as  well  as 
general  corporate  and  police  powers. 
When  a  covered  employment  site  is 
located  in  more  than  one  unit  of  local 
government,  the  employer  must  give 
notice  to  the  unit  to  which  it  determines 
it  paid  the  highest  taxes  for  the  year 
preceding  the  year  for  which  the 
determination  is  made.  All  local  taxes 
paid  should  be  aggregated  for  this 
purpose. 

(h)  Part-time  employee.  The  term 
“part-time”  employee  means  an 
employee  who  is  employed  for  an 
average  of  fewer  than  20  hours  per  week 
or  who  has  been  employed  for  fewer 
than  6  of  the  12  months  preceding  the 
date  on  which  notice  is  required, 
including  workers  who  work  full-time. 
This  term  includes  workers  who  would 
traditionally  be  understood  as  short¬ 
term,  “seasonal”  employees.  The  period 
to  be  used  for  calculating  whether  a 
worker  has  worked  “an  average  of 
fewer  than  20  hours  per  week”  is  the 
shorter  of  the  actual  time  the  worker  has 
been  employed  or  the  most  recent  90 
days. 

(i)  Single  site  of  employment.  (1)  A 
single  site  of  employment  can  refer  to 
either  a  single  location  or  a  group  of 
contiguous  locations.  Groups  of 
structures  which  form  a  campus  or 
industrial  park,  or  separate  facilities 
across  the  street  firom  one  another,  may 
be  considered  a  single  site  of 
employment 

(2)  Sepcu'ate  buildings  or  areas  which 
are  not  directly  connected  or  in 
immediate  proximity  may  be  considered 
a  single  site  of  employment  if  they  are  in 
reasonable  geographic  proximity,  used 
for  the  same  purpose,  and  share  the 
same  staff  and  equipment.  An  example 
is  an  employer  who  manages  a  number 
of  warehouses  in  an  area  but  who 
regularly  shifts  or  rotates  the  same 
employees  firom  one  building  to  another. 

(3)  Non-contiguous  sites  in  the  same 
geographic  area  which  do  not  share  the 
same  staff  or  operational  purpose 
should  not  be  considered  a  single  site. 
For  example,  assembly  plants  which  are 
located  on  opposite  sides  of  a  town  and 
which  are  managed  by  a  single 
employer  may  be  considered  separate 
sites  if  they  employ  different  workers. 

(4)  The  term  “single  site  of 
employment”  may  also  apply  to  unusual 
organizational  situations  where  the 
above  criteria  do  not  reasonably  apply. 

(j)  Facility  or  operating  unit.  The  term 
“facility”  refers  to  a  building  or 
buildings,  and  the  term  “operating  unit” 
refers  to  a  product,  task  or  specific  work 
function  within  or  across  facilities  at  the 
single  site.  For  workers  whose  primary 
duties  require  travel  fi'om  point  to  point 


(e.g.,  railroad  workers,  bus  drivers, 
salespersons),  the  facility  or  operating 
unit  to  which  they  are  assigned  as  their 
home  base  will  define  the  unit  in  which 
they  are  covered  for  WARN  purposes. 

(k)  State  dislocated  worker  unit.  The 
term  “State  dislocated  worker  unit” 
means  a  unit  to  be  designated  or  created 
in  each  State  by  the  Governor  under 
Title  III  of  the  Job  Training  Partnership 
Act,  as  amended  by  the  Economic 
Dislocation  and  Worker  Adjustment 
Assistance  Act 

(l)  State.  For  the  purpose  of  WARN, 
the  term  “State”  includes  the  50  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
U.S.  Virgin  Islands. 

§  639.4  Who  must  give  notice? 

Section  3(a)  of  WARN  states  that  “an 
employer  shall  not  order  a  plant  closing 
or  mass  layoff  xmtil  the  end  of  a  60-day 
period  after  the  employer  serves  written 
notice  of  such  an  order  *  *  *.”  Hierefore, 
an  employer  who  is  anticipating 
carrying  out  a  plant  closing  or  mass 
layoff  is  required  to  give  notice  to 
affected  employees  or  their 
representative(s).  die  State  dislocated 
worker  unit  and  the  chief  elected  official 
of  a  unit  of  local  government.  (See 
definitions  in  S  639.3  of  this  part.) 

(a)  It  is  the  responsibility  of  the 
employer  to  decide  the  most  appropriate 
person  within  the  employer’s 
organization  to  prepare  and  deliver  the 
notice  to  affected  employees  or  their 
representative(s),  the  State  dislocated 
worker  unit  and  the  chief  elected  official 
of  a  unit  of  local  government.  In  most 
instances,  this  may  be  the  local  site 
plant  manager,  the  local  personnel 
director  or  a  labor  relations  officer. 

(b)  Consistent  with  section  3(c)  of 
WARN,  an  employer  who  has 
previously  carried  out  a  short-term 
layoff  (less  than  6  months)  which  is 
being  extended  beyond  6  months  is 
required  to  give  notice  when  it  becomes 
reasonably  foreseeable  that  the 
extension  is  required.  Section  3(c) 
requires  that  the  layoff,  at  its  outset, 
was  announced  to  be  for  less  than  6 
months. 

(c)  In  the  case  of  the  sale  of  part  or  all 
of  a  business,  section  2(b)(1)  of  WARN 
defines  who  the  “employer”  is.  The  full 
responsibility  to  notify  any  workers 
whose  employment  will  be  terminated 
as  a  result  of  a  sale  remains  with  the 
seller  up  to  and  including  the  effective 
date  (time)  of  the  sale  and  is  then 
assumed  by  the  buyer.  According  to  the 
language  of  the  Act,  employees  are 
always  entitled  to  notice,  i.e.,  at  all 
times  the  employer  is  responsible  for 
providing  notice.  For  piuposes  of 
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coverage  under  WARN,  an  employee  of 
the  seller  becomes  an  employee  of  the 
buyer  at  the  time  of  the  sale. 

(1)  If  the  seller  is  made  aware  of  any 
deHnite  plans  on  the  part  of  the  buyer  to 
carry  out  a  plant  closing  or  mass  layoff 
within  60  days  of  purchase,  the  seller 
may  give  notice  to  affected  employees 
as  an  agent  of  the  buyer,  if  so 
empoweied.  If  the  seller  does  not  give 
notice,  the  buyer  is  responsible  to  give 
notice. 

(2)  If  the  buyer  has  been  silent  about 
any  plans  to  reduce  the  workforce,  the 
buyer  is  responsible  for  giving  notice  to 
affected  employees  after  the  time  of 
sale. 

(3)  It  may  be  prudent  for  the  buyer 
and  seller  to  determine  the  impacts  of 
the  sale  on  workers,  and  to  arrange 
between  them  for  advance  notice  to  be 
given  to  affected  employees  or  their 
representative(s),  if  a  mass  layoff  or 
plant  closing  is  planned.  In  addition,  it 
may  be  advisable,  considering  potential 
liabilities,  for  the  contract  of  sale  to 
contain  an  explicit  discussion  of  these 
arrangements. 

§  639.5  When  must  notice  be  given? 

(a)  General  rule.  With  certain 
exceptions  discussed  in  paragraphs  (b), 
(c)  and  (d)  of  this  section  and  in  §  639.9 
of  this  part,  notice  must  be  given  at  least 
60  days  prior  to  any  planned  plant 
closing  or  mass  layoff,  as  defined  in 
these  regulations.  When  all  employees 
are  not  terminated  on  the  same  date,  the 
date  of  the  first  individual  termination 
within  the  statutory  30-day  period 
triggers  the  60-day  notice  requirement. 
The  first  and  each  subsequent  group  of 
terminees  are  entitled  to  a  full  60  days’ 
notice.  In  order  for  an  employer  to 
decide  whether  issuing  notice  is 
required,  the  employer  should; 

(1)  Look  ahead  30  days  and  behind  30 
days  to  determine  whether  employment 
actions  both  taken  and  planned  will,  in 
the  aggregate  for  any  30-day  period, 
reach  the  minimum  numbers  for  a  plant 
closing  or  a  mass  layoff  and  thus  trigger 
the  notice  requirement;  and 

(2)  Consistent  with  section  3(d)  of 
WARN,  look  ahead  90  days  and  behind 
90  days  to  determine  whether 
employment  actions  both  taken  and 
planned  which  separately  may  not  be  of 
sufficient  size  to  trigger  WARN 
coverage  will,  in  the  aggregate  for  any 
90-day  period,  reach  the  minimum 
numbers  for  a  plant  closing  or  a  mass 
layoff  and  thus  trigger  the  notice 
requirement  An  employer  is  not 
however,  required  under  section  3(d)  to 
give  notice  if  the  employer  demonstrates 
that  the  separate  employment  losses  are 
the  result  of  separate  and  distinct 
actions  and  causes,  end  are  not  an 


attempt  to  evade  the  requirements  of 
WARN. 

(3)  The  point  in  time  at  which  the 
number  of  employees  is  to  be  measured 
for  the  purpose  of  determining  coverage 
is  the  date  the  first  notice  is  required  to 
be  given.  If  this  “snapshot”  of  the 
number  of  employees  employed  on  that 
date  is  clearly  unrepresentative  of  the 
ordinary  or  average  employment  level, 
then  a  more  representative  number  can 
be  used  to  determine  coverage. 

Examples  of  unrepresentative 
employment  levels  include  cases  when 
the  level  is  near  the  peak  or  trough  of  an 
emplo3nnent  cycle  or  when  large  upward 
or  downward  shifts  in  the  number  of 
employees  occur  aroimd  the  time  notice 
is  to  be  given.  A  more  representative 
number  may  be  an  average  number  of 
employees  over  a  recent  period  of  time 
or  ^e  number  of  employees  on  an 
alternative  date  which  is  more 
representative  of  normal  employment 
levels. 

(b)  Transfers.  (1)  Notice  is  not 
required  in  certain  cases  involving 
transfers,  as  described  under  the 
definition  of  “employment  loss”  at 
§  639.3(f)  of  this  part. 

(2)  The  term  “transfer”  means  that  the 
new  job  is  substantially  equivalent  in 
terms  of  pay  and  working  conditions. 

The  term  “reasonable  commuting 
distance”  has  the  same  meaning  given  to 
it  by  the  Internal  Revenue  Service  in  26 
CFR  1.1119-l(d)(4),  i.e.,  consideration 
should  be  given  to  the  following  factors; 
geographic  accessibility  of  the  place  of 
work,  Ae  quality  of  the  roads, 
customarily  available  transportation, 
and  the  usual  travel  time. 

(3)  In  cases  where  the  transfer  is 
beyond  reasonable  commuting  distance, 
the  employer  may  become  liable  for 
failure  to  give  notice  if  an  offer  to 
transfer  is  not  accerpted  within  30  days 
of  the  offer  or  of  the  closing  or  layoff 
(whichever  is  later).  Depending  upon 
when  the  offer  of  transfer  was  made  by 
the  employer,  the  normal  60-day  notice 
period  may  have  expired  and  the  plant 
closing  or  mass  layoff  may  have 
occurred.  An  employer  is,  therefore,  well 
advised  to  provide  60-day  advance 
notice  as  part  of  the  transfer  offer. 

(c)  Temporary  employment  (1)  No 
notice  is  required  if  the  closing  is  of  a 
temporary  facility,  or  if  the  closing  or 
layoff  is  Ae  result  of  the  completion  of  a 
particular  project  or  undertaking,  and 
the  affected  employees  were  hired  with 
the  understanding  that  their  employment 
was  limited  to  the  duration  of  the 
facility  or  the  project  or  undertaking. 

(2)  Tlie  employees  must  clearly 
understand  at  the  time  of  hire  that  their 
employment  is  temporary.  When  such 
understandings  exist  will  be  determined 


by  reference  to  employment  contracts  or 
employment  practices  of  an  industry  or 
a  locality,  but  the  burden  of  proof  will 
lie  with  the  employer  should  questions 
arise  regarding  the  temporary 
employment  understandings. 

(3)  Employers  in  agriculture  and 
construction  fiequently  hire  workers  for 
harvesting,  processing,  or  for  work  on  a 
particular  building.  Such  work  may  be 
seasonal  but  recurring.  Such  work  falls 
under  this  exemption  if  the  workers 
understood  at  the  time  they  were  hired 
that  their  work  was  temporary.  In 
uncertain  situations,  it  may  be  prudent 
for  employers  to  clarify  temporary  work 
understandings  in  writing  when  workers 
are  hired.  The  same  employers  may  also 
have  permanent  employees  who  work 
on  a  variety  of  jobs  and  tasks 
continuously  through  most  of  the 
calendar  year.  Such  employees  are  not 
included  under  this  exemption.  Giving 
written  notice  will  not  convert 
permanent  employment  into  tempoary 
work,  making  jobs  exempt  from  WARN. 

(4)  Certain  long-term  jobs  may  be 
related  to  a  specific  contract  or  order. 
Whether  such  jobs  are  tempoary 
depends  on  the  duration  of  the  job, 
whether  the  employee  was  specifically 
hired  to  work  only  on  the  job  and 
whether  the  employer  expects  that  the 
contract  or  order  is  part  of  a  long-term 
relationship.  For  example,  an  aircraft 
manufacturer  hires  workers  to  produce  a 
standard  airplane  for  the  U.S.  fleet  with 
the  expectation  that  its  contract  will 
continue  to  be  renewed  during  the 
foreseeable  future.  The  employees  of 
this  manufacturer  would  not  be 
considered  temporary. 

(d)  Strikes  or  lockouts.  The  statute 
provides  an  exemption  for  strikes  and 
lockouts  which  occur  in  the  normal 
course  of  collective  bargaining,  and 
which  are  not  intended  to  evade  the 
requirements  of  the  Act.  A  lockout  not 
related  to  collective  bargaining  which  is 
intended  as  subterfuge  to  evade  the  Act 
does  not  qualify  for  this  exemption.  An 
employer  need  not  give  notice  when 
permanently  replacing  a  person  who  is 
deemed  to  be  an  economic  striker  under 
the  National  Labor  Relations  Act. 

§  639.6  Who  must  receive  notice? 

Section  3(a)  of  WARN  provides  for 
notice  to  each  representative  of  the 
affected  employees  as  of  the  time  notice 
is  required  to  be  given  or,  if  there  is  no 
such  representative  at  that  time,  to  each 
affected  employee.  Notice  also  must  be 
served  on  the  State  dislocated  worker 
unit  and  the  chief  elected  official  of  the 
unit  of  local  government  within  which 
such  closing  or  layoff  is  to  occur.  Section 
2(b)(1)  of  the  Act  states  that  “any  person 
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who  is  an  employee  of  the  seller  (odier 
than  a  p<fft-time  employee)  as  of  the 
effective  date  of  the  sale  shall  be 
considered  an  employee  of  the 
purchaser  immediately  after  die 
elective  date  of  the  sale.”  This 
provision  preserves  the  notme  rights  of 
the  employees  of  a  business  that  has 
been  sold. 

(a)  Representxitive(s)  of  affected 
employees.  Written  notice  is  to  be 
served  upon  the  chief  elected  officer  of 
the  exclusive  representative  or 
bargaining  agent  of  affected  employees 
at  the  time  of  the  notice.  If  this  person  is 
not  the  same  as  the  officer  of  each  local 
union  representing  a^cted  employees, 
it  is  recommended  that  a  copy  also  be 
given  to  the  local  union  offici^(s). 

Affected  Employees..  Notice  is  to 
be  given  not  only  to  incumbents  in 
positions  that  are  to  be  eliminated,  but 
also  to  employees  who  will  likely  lose 
their  lobs  because  of  bumping  rights  or 
other  factors,  to  the  extent  that  such 
workers  can  be  identified.  While  part- 
time  employees  are  not  counted  in 
determining  whether  plant  closing  or 
mass  layoff  thresholds  are  reached,  such 
workers  are  due  notice. 

(c)  State  dislocated  worker  unit  The 
Act  provides  that  notice  is  to  be  served 
upon  the  State  disclocated  woiicer  unit 
Since  the  States  are  restructuring  to 
implement  training  under  EDWAA, 
service  of  notice  upon  die  State 
Governor  constitutes  service  upon  the 
State  dislocated  worker  unit  until  such 
time  as  the  Governor  makes  public  State 
procedures  for  serving  notice  to  this 
unit 

(d)  Chief  elected  official  of  the  unit  of 
local  government  The  identity  of  the 
chief  elect  official  will  vary  according  to 
the  local  government  structure.  In  the 
case  of  elected  boards,  the  notice  is  to 
be  served  upon  the  board’s  chairperson. 

§  639.7  What  must  the  notice  contain? 

(a)  Notice  must  be  specific.  All  notice 
must  be  specific.  If  notice  is  given 
conditioned  upon  the  occurrence  of  an 
event  i.e.,  the  termination  of  a  contract 
when  negotiations  for  its  renewal  are  in 
progress,  the  notice  must  clearly  identify 
the  fact  that  the  notice  is  conditional 
and  the  circumstances  upon  which  the 
notice  is  based. 

(b)  Notice  to  each  representative  of 
affected  employees  is  to  contain: 

(1)  The  name  and  address  of  the 
employment  site  where  the  plant  closing 
or  mass  layoff  will  occur, 

(2)  The  nature  of  the  planned  action, 
i.e.,  whether  it  is  a  plant  closing  or  a 
mass  layoff,  and  whether  it  is  expected 
to  be  permanent  or  temporary; 


(3)  The  expected  date  cd  the  first 
separattoa  and  the  anticipated  schedule 
for  making  separations; 

(4)  The  job  titles  of  positions  to  be 
affected,  die  number  of  employees  in 
each  job  claseification,  and  the  names  of 
the  workers  currently  holding  diose 
jobs; 

(5)  A  statement  as  to  the  existence  of 
any  applicable  bumping  rights; 

(6)  identification  ^  other 
representatives,  if  any,  of  other  affected 
employees  at  the  same  site;  and 

(7)  The  name,  address,  and  telephone 
number  of  a  company  official  to  contact 
for  further  information. 

In  addition,  it  is  recommended  that  the 
notice  include  information  on  available 
dislocated  worker  assistance,  and,  if  the 
planned  action  is  expected  to  be 
temporary,  die  estimated  duration,  if 
known. 

(c)  Notice  to  each  affected  employee 
who  does  not  have  a  representative  is  to 
be  written  in  language  understandable 
to  the  employee  and  is  to  contain: 

(1)  The  name  and  address  of  the 
employment  site  where  the  plant  closing 
or  mass  layoff  will  occur 

(2)  The  nature  of  the  planned  action, 
i.e.,  whether  it  is  a  plant  closing  or  a 
mass  layoff,  and  whether  it  is  expected 
to  be  permanent  or  temporary; 

(3)  The  expected  date  when  the  plant 
closing  or  mass  layoff  will  commence 
and  the  expected  date  when  the 
individual  employee  will  be  separated; 

(4)  A  statement  as  to  the  existence  of 
applicable  bumping  rights,  if  any. 

In  addition,  it  is  recommended  that  the 
notice  include  information  on  available 
dislocated  worker  assistance,  and,  if  the 
planned  action  is  expected  to  be 
temporary,  the  estimated  duration,  if 
known. 

(d)  Notice  to  the  State  dislocated 
worker  unit  is  to  contain: 

(1)  The  name  and  address  of  the 
employment  site  where  the  plant  closing 
or  mass  layoff  will  occur; 

(2)  The  nature  of  the  planned  action, 
i.e.,  whether  it  is  a  plant  closing  or  a 
mass  layoff; 

(3)  The  expected  date  of  the  first 
separation,  and  the  anticipated  schedule 
for  making  separations; 

(4)  The  job  titles  of  positions  to  be 
affected,  and  the  number  of  affected 
employees  in  each  job  classification; 

(5)  A  statement  as  to  the  existence  of 
any  applicable  bumping  rights; 

(6)  The  name  of  each  union 
representing  affected  employees,  and 
the  name  and  address  of  the  chief 
elected  officer  of  each  union;  and 

(7)  The  name,  address,  and  telephone 
number  of  a  company  official  to  contact 
for  further  information. 
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In  addition,  it  is  recommended  that  toe 
notice  include  a  statement  of  whether 
the  planned  action  is  expected  to  be 
permanent  or  temporary,  and,  if 
temporary,  its  expected  duration. 

(e)  Notice  to  the  chief  elected  official 
of  the  unit  of  local  govenunent  is  to 
contain: 

(1)  The  name  and  address  of  the 
employment  site  where  the  plant  closing 
or  mass  layoff  ie  to  occur; 

(2)  The  nature  of  the  planned  action, 
i.e.,  whether  it  is  a  plant  closing  or  a 
mass  layoff; 

(3)  The  expected  date  of  the  first 
separation  and  the  anticipated  schedule 
for  making  separations; 

(4)  The  job  titles  of  positions  to  be 
affected,  and  the  number  of  effected 
employees  in  each  job  classification: 

(5)  A  statement  as  to  the  existence  of 
any  applicable  bumping  rights: 

(6)  The  name  of  each  union 
representing  affected  employees,  and 
the  name  and  address  of  the  chief 
elected  officer  of  each  union;  and 

(7)  The  name,  address,  and  telephone 
number  of  a  company  official  to  contact 
for  further  information. 

In  addition,  it  is  recommended  that  the 
notice  include  a  statement  of  whether 
the  planned  action  is  expected  to  be 
permanent  or  temporary,  and,  if 
temporary,  its  expected  duration. 

§  639.8  How  is  notics  served? 

Any  reasonable  method  of  delivery  to 
the  parties  listed  under  $  639.6  of  this 
part  which  is  designed  to  ensure  receipt 
of  notice  at  least  60  days  before 
separation  is  acceptable  (e.g.,  first  class 
mail,  personal  delivery  with  optional 
signed  receipt).  In  the  case  of 
notification  directly  to  affected 
employees,  insertion  of  notice  into  pay 
envelopes  is  another  viable  option.  A 
ticketed  notice,  i.e,  preprinted  notice 
regulaiiy  included  in  each  employee’s 
pay  check  or  pay  envelope,  does  not 
meet  the  requirements  of  WARN. 

§  639.9  When  may  notics  bs  given  iess 
than  60  days  hi  advance? 

Section  3(b)  of  WARN  sets  forth  three 
conditions  under  which  the  notification 
period  may  be  reduced  to  less  than  60 
days.  These  three  exceptions  are  to  be 
narrowly  construed  and  the  employer 
bears  the  burden  of  proof  that 
conditions  for  the  exceptions  have  been 
met.  If  one  of  the  exceptions  is 
applicable,  the  employer  must  give  as 
much  notice  as  is  practicable,  and  must, 
at  the  time  notice  actually  is  given, 
provide  a  brief  statement  of  the  reason 
for  reducing  the  notice  period,  in 
addition  to  the  other  elements  set  out  in 
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S  639.7  at  the  time  notice  is  actually 
given. 

(a)  The  exception  under  section 
3(b)(l]  of  WARN  termed  “faltering 
company”  applies  to  plant  closings  but 
not  to  mass  layoffs.  To  qualify  for 
reduced  notice  under  this  exception: 

(1)  An  employer  must  have  been 
actively  seeking  capital  or  business  at 
the  time  that  60^ay  notice  would  have 
been  required.  That  is,  the  employer 
must  have  been  seeking  financing  or 
refinancing  through  the  arrangement  of 
loans,  the  issuance  of  stocks,  bonds,  or 
other  methods  of  internally  generated 
financing;  or  the  employer  must  have 
been  seeking  additional  money,  credit, 
or  business  through  any  other 
commercially  reasonable  method.  The 
employer  must  be  able  to  identify 
specific  actions  taken  to  obtain  capital 
or  business. 

(2)  There  must  have  been  a  realistic 
opportunity  to  obtain  the  financing  or 
business  sought 

(3)  The  financing  or  business  sought 
would  have  been  sufficient  if  obtained, 
to  have  enabled  the  employer  to  avoid 
or  postpone  the  shutdown.  The 
employer  must  be  able  to  objectively 
demonstrate  that  the  amoimt  of  capital 
or  the  volume  of  new  business  sought 
would  have  enabled  the  employer  to 
keep  the  facility,  operating  unit  or  site 
open  for  a  reasonable  period  of  time. 

(4)  The  employer  must  have 
reasonably  and  in  good  faith  believed 
that  giving  the  required  notice  would 
have  precluded  the  employer  from 
obtaining  the  needed  capital  or 
business.  The  employer  must  be  able  to 
objectively  demonstrate  that  it 
reasonably  thought  that  a  potential 
customer  or  source  of  financing  would 
have  been  unwilling  to  provide  the  new 
business  or  capital  if  notice  were  given, 
that  is,  if  the  employees,  customers  or 
the  public  were  aware  that  the  facility, 
operating  unit,  or  site  might  have  to 
close.  This  condition  may  be  satisfied  if 
the  employer  can  show  that  the 


financing  or  business  source  would  not 
choose  to  do  business  with  a  troubled 
company  or  with  a  company  whose 
workforce  would  be  looking  for  other 
jobs. 

The  actions  of  an  employer  relying  on 
the  “faltering  company"  exception  will 
be  viewed  in  a  company-wide  context. 
Thus,  a  company  wnth  access  to  capital 
markets  or  with  cash  reserves  may  not 
avail  itself  of  this  exception  by  looking 
solely  at  the  financial  condition  of  the 
facility,  operating  unit,  or  site  to  be 
closed. 

(b] (l)  The  “unforeseeable  business 
circumstances”  exception  under  section 
3(b)(2)(A)  of  WARN  applies  to  plant 
closings  and  mass  layoffs  caused  by 
business  circumstances  that  were  not 
reasonably  foreseeable  at  the  time  that 
60-day  notice  would  have  been  required. 

(2)  The  primary  objective  indicator  of 
a  business  circumstance  that  is  not 
reasonably  foreseeable  is  that  the 
circumstance  is  caused  by  some  sudden 
and  unexpected  action  or  condition 
outside  the  employer's  control.  A 
principal  client's  sudden  and 
imexpected  termination  of  a  major 
contract  with  the  employer,  a  strike  at  a 
major  supplier  of  the  employer,  and  an 
unanticipated  and  dramatic  major 
economic  downturn  might  each  be 
considered  a  business  circumstance  that 
is  not  reasonably  foreseeable.  The  test 
for  determining  when  business 
circumstances  are  not  reasonably 
foreseeable  focuses  on  an  employer's 
business  judgment.  The  employer  must 
exercise  such  commerically  reasonable 
business  judgment  as  would  a  similarly 
situated  employer  in  predicting  the 
demands  of  its  particular  market.  The 
employer  is  not  required,  however,  to 
accurately  predict  general  economic 
conditions  that  also  may  affect  demand 
for  its  products  or  services. 

(c)  liie  “natural  disaster"  exception  in 
section  3(b)(2)(B)  of  WARN  applies  to 
plant  closings  and  mass  layoffs  due  to 
any  form  of  a  natural  disaster.  Floods, 


earthquakes,  droughts,  storms,  tidal  ■ 
waves  or  tsunamis  and  similar  effects  of 
nature  are  natural  disasters  under  this 
provision.  To  qualify  for  this  exception, 
an  employer  must  be  able  to 
demonstrate  that  its  plant  closing  or 
mass  layoff  is  a  direct  result  of  a  natural 
disaster.  While  a  disaster  may  preclude 
full  or  any  advance  notice,  notice  still 
must  be  given,  whether  in  advance  or 
after  the  fact  of  an  employment  loss 
caused  by  a  natural  disaster.  Where  a 
plant  closing  or  mass  layoff  occurs  as  an 
indirect  result  of  a  natural  disaster,  this 
exception  does  not  apply  but  the 
“unforeseeable  business  circumstance" 
exception  described  in  paragraph  (b)  of 
this  section  may  be  applicable. 

§  639.10  When  may  notice  be  extended? 

Additional  notice  is  required  when  the 
dates  of  a  planned  plant  closing  or  mass 
layoff  are  extended  beyond  the  date 
announced  in  the  original  notice. 

(a)  If  the  postponement  is  for  less  than 
60  days  from  the  originally  scheduled 
date,  the  additional  notice  should  be 
given  as  soon  as  possible  to  the  parties 
identified  in  §  639.6  and  should  include 
reference  to  the  earlier  notice,  the  date 
to  which  the  planned  action  is 
postponed,  and  the  reasons  for  the 
postponement 

(b)  If  the  postponement  is  for  60  days 
or  more  from  the  originally  scheduled 
date,  the  additional  notice  should  be 
treated  as  a  new  notice  subject  to  the 
provisions  of  §§  639.5,  639.6,  and  639.7  of 
this  part.  Rolling  notice,  in  the  sense  of 
routine  periodic  notice,  given  whether  or 
not  a  plant  closing  or  mass  layoffs  is 
impending,  and  with  the  intent  to  evade 
the  purpose  of  the  Act  rather  than  give 
specific  notice  as  required  by  WARN,  is 
not  acceptable. 

Signed  at  Washington,  DC  this  30th  day  of 
November  1988. 

Ann  McLaughlin, 

Secretary  of  Labor. 

[FR  Doc.  88-27957  Filed  12-2-88;  8;45am] 
BILUNG  CODE  4S10-30-M 


